Introduction
This chapter addresses the question of whether the ECHR applies extraterritorially. Focusing on its jurisdictional clause, it looks mainly at the interpretation given by the European Court of Human Rights (ECtHR), which has to date provided the most prolific output on the subject. Where appropriate, reference is made to the practice of other mechanisms, especially of UK national courts concerning overseas military operations. Case law is analysed in chronological order and similar cases are clustered together. The chapter starts with the travaux préparatoires, which have sometimes been referred to in discussion of the subject.
Wording and Origins of Article 1 ECHR
Article 1 contains the jurisdictional clause of the ECHR, according to which:
The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention.
1
The ECHR contains no reference to 'territory' , and thus it will apply once a person is considered to be 'within the jurisdiction' of a state party. It is also to be noted that the ECtHR has repeatedly indicated that the Convention is a 'living instrument' , to be interpreted 'in the light of present-day conditions' , and not solely in 'accordance with the intentions its authors expressed more than forty years ago' , thus suggesting the inappropriateness of an interpretation over-relying on the travaux préparatoires. means of interpretation, 3 but also due to the fact that they did not consider the meaning of 'jurisdiction' under the ECHR.
Yet, the preparatory work has sometimes been referred to as suggesting an essentially territorial notion of jurisdiction. In Banković, the ECtHR referred to it as confirmatory evidence of such a reading. 4 The original draft of what would later become article 1 ECHR read as follows: "Member States shall undertake to ensure to all persons residing within their territories" 5 the rights under the Convention. A later proposal suggested replacing the words 'residing within' with the words 'living in' . 6 The suggested amendment aimed to "widen as far as possible the categories of persons who are to benefit by the guarantee contained in the Convention".
7 Yet, it was considered that the phrasing was likely to give rise to a certain ambiguity. Thus, it was preferred to adopt the phrasing 'within their jurisdiction' , reflecting the UN draft Covenant as it stood at that time. 8 The Committee of Experts in charge of considering the draft ECHR accepted the amendment as follows:
… It seemed to the Committee that the term 'residing' might be considered too restrictive. It was felt that there were good grounds for extending the benefits of the Convention to all persons in the territories of the signatory States, even those who could not be considered as residing there in the legal sense of the word.… The Committee therefore replaced the term
